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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an action for false arrest and imprisonment seeking 
damages in excess of $3,000. The United States District Court for 
the District of Columbia took jurisdiction over this case pursuant to 
Title 11, Sec. 11-306 of the District of Columbia Code (1950). This 
Court has jurisdiction over this appeal under Title 28, U.S.C., Sec. 
1291. 
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STATEMENT OF CASE 
PROCEEDINGS IN THE UNITED STATES DISTRICT COURT 


On November 9, 1960, plaintiff filed a complaint for false arrest 
and imprisonment against the Atlantic Coast Line Railroad Co. 


Atlantic Coast Line Railroad Co. filed a Motion to Dismiss on 
November 28, 1960. 


Opposition to said Motion was filed on December 29, 1960. On 
February 3, 1961, the Honorable Judge Leonard P. Walsh ordered the 
dismissal of the complaint. 


STATEMENT OF FACTS 


Plaintiff-appellant Slaughter was employed by the Atlantic Coast- 
line Railroad on August 7, 1959, as a dining car waiter. 


At 5:30 P.M., on August 7, 1959, the plaintiff reported for work 
as a dining car waiter for the appellee. After having served several 
passengers, the appellant was relieved of his duties by appellee's 
inspector. Mr. Slaughter was then advised to retire to his berth which 
he did. 


Shortly thereafter, the appellee's inspector caused a wire to be 
sent ahead to the police of Jessup, Georgia, through which the train 
was to pass, that Mr. Slaughter should be arrested and removed from 
the train. 


At Jessup, the train was stopped for the sole purpose of effecting 
the arrest and detention of Mr. Slaughter who was turned over to the 
police by the inspector. 


The appellant was charged with disorderly conduct and forced to 


remain in jail overnight. 


STATEMENT OF POINTS 


1. The District Court erred in granting appellee's Motion to Dismiss. 


STATUTE INVOLVED 
Federal Employers’ Liability Act, United States Code, Title 45, Section 51: 


"Every common carrier by railroad in the territories, the 
District of Columbia, the Panama Canal Zone, or other » 
possessions of the United States shall be liable in damages 
to any person suffering injury while he is employed by 
such carrier in any of said jurisdictions, or in case of 
the death of such employee, to his or her personal rep- 
resentative, for the benefit of the surviving widow or hus- 
band and children of such employee; and, if none, then of 
such employee's parents; and if none, then of the next of! 
kin dependent upon such employee, for such injury or 
death resulting in whole or in part from the negligence | 
of any of the officers, agents, or employees of such car- 
rier, or by reason of any defect or insufficiency, due to» 
its negligence, machinery, track, roadbed works, boats, 
wharves, or other equipment. (April 22, 1908 C. 149, 
Sec. 2, 35 Stat. 60) 


SUMMARY OF ARGUMENT 
The word "injury" as used in the Federal Employers' Liability 
Act is all inclusive. Thus, to exclude injury incurred as a result of a 
false arrest and imprisonment, is contrary to the intent of the Act. 
The argument that the Federal Employers' Liability Act isa 


Workmen's Compensation Act is without merit. 


ARGUMENT 


I 


THE CONCEPT OF INJURY IS ALL INCLUSIVE UNDER 
THE FEDERAL EMPLOYERS' LIABILITY ACT 


This appeal presents a situation where an employee of a railroad, 
engaged in interstate commerce, was falsely arrested and imprisoned 
due to the negligence of the defendant railroad company's agent. In 
connection with the forcible ejection from a train, it has been recognized 
for some time that wounding a man's feeling is as much actual damage 
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as breaking his limbs. Head v. Georgia Pacific Railway Co., 79 Ga. 358, 
360 (1887). 


Since the cause of action turns on the interpretation of the word 
"injury," it is well to note the wording of the statute and its legislative 
history. In drafting the Federal Employers’ Liability Act, the legislature 
chose to use the broad term injury, rather than limit recovery to certain 


types or kinds of injury. 


In interpreting this particular section of the Act, the Supreme Court 
in Urie v. Thompson, 337 U.S. 163 (1949) stated: 


"The language is as broad as could be framed: ‘any person 
suffering injury while he is employed’ . . . on its face, 
every injury suffered by an employee while employed by 
reason of the carrier's negligence was made compensable. 
The wording was not restrictive as to the employees cov- 
ered, the cause of injury, except that it must constitute 
negligence attributable to the carrier; or the particular 
kind of injury resulting." 


The Court states further: 


"To read into this all-inclusive wording a restriction as 

to the kinds of employees covered, the degree of negli- 

gence required, or the particular sorts of harms inflicted 

would be contrary to the wording, the remedial and humani- 

tarian purpose and the constant and established course of 

liberal construction of the Act followed by this Court.” 

(pp. 181 - 2) 

Thus, it can be readily seen from the Supreme Court opinion in the 
Urie Case, supra, that the word "injury", as found in Section 51 of the 
Federal Employers’ Liability Act, is to be liberally construed, and is 
not merely restricted to physical injury and is intended to form a basis 
for a cause of action arising from any injury suffered while employed 


in interstate commerce. 


In a very recent action under the Federal Employers’ Liability 
Act, the appellant was employed by defendant railroad as a train dis- 
patcher. In his complaint, the plaintiff alleged that while so employed, 
the defendant negligently and carelessly required him to be subject to 
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working conditions of unusual responsibility, stress and tension in that 


he was required to operate a system of central traffic control of defend- 
ant's railroad,which system involved multitudinous and complex mechan- 
ical factors and mental decisions, extreme responsibility, constant but 
shifting attention, and numerous clerical functions which. . . imposed 
an unusual stress and burden upon plaintiff's physical and nervous sys- 
tems, which caused plaintiff to suffer a severe collapse. 


In holding cause of action stated, court pointed out that word 
injury in F. E. L. A. is not qualified by the word accidental, bodily, or 
any other modifying word or words. McMillan v. Western Pacific R. 
Co., Cal. Sup. Ct., Dec. 2, 1960. | 


The Supreme Court has been presented with the question of "injury" 
under the Federal Employers' Liability Act and has held quite con- 
clusively: 


"We recognize, of course, that, when the statute was 
enacted, Congress’ attention was focused primarily 
upon injuries and death resulting from accidents on 
interstate railroads. Obviously, these were the major | 
causes of injury and death resulting from railroad 
operations. But accidental injuries were not the only — 
ones likely to occur. And nothing in either the language 
or the legislative history discloses expressly any intent 
to exclude from the Act's coverage any injury resulting 
' in whole or in part from the negligence’ of the carrier. 
If such an intent can be found, it must be read into the — 
Act by sheet inference." Urie, supra, (pp. 180-1) 


It is respectfully submitted that the tortious false arrest and im- 
prisonment of the plaintiff, as alleged in the Complaint, and the resulting 
injury are sufficient to constitute a cause of action contemplated under 
the Federal Employers' Liability Act. : 


aa 


THE FEDERAL EMPLOYERS' LIABILITY ACT IS 
NOT A WORKMEN'S COMPENSATION ACT 
An attempt to compare the Federal Employers' Liability Act with 
the laws governing workmen's compensation has no real merit in law or 
in fact. It is true that both have done away with the common law defenses 
of contributory negligence and assumption of risk. However, under the 
Federal Employers’ Liability Act, the mere happening of the accident 
will not warrant a recovery; there must be negligence on the part of 
the railroad company or on the part of some employee, as this is the 
basis of liability. This is the view held by numerous cases and an 


overwhelming majority of the courts. 


See: Reynolds v. Atlantic Coast Line Railroad, C.A. Fla., 1952, 
196 F.2d 643; Renaldi v. New York, N.H. and H. Railroad Co., C.A. New 


York, 1956, 230 F.2d 841; and cases cited therein. 
Liability is of no significance in workmen's compensation. 


When presented with this question, the Appellate Court of Cali- 
fornia held: 


"This chapter is not a compensation act, and liability of 
employer is predicated upon negligence." Perrett v. 
Southern Pac. Co., 1946, 165 P.2d 751, 73 Cal. App. 
2d 30. 


By the defendant's own admission in support of his Motion to Dis- 
miss, Congress has been unwilling to formulate the Federal Employers' 
Liability Act so as to compare with workmen's compensation laws: 

"It is a matter of Congressional record that for many 
years, the railroads have been unsuccessfully striving 
to secure an amendment to the Federal Employers' 


Liability Act to provide a schedule of compensation 
for injuries to. . . their employees. . ." (p. 14) 
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It is submitted that Congress had no such intent to make this Act 
a compensation act, attested to by the fact that it adopted very specific 
legislation covering employees of railroads engaged in interstate com- 


merce. 


It will thus be seen that the failure to define the term injury in 
the Federal Employers’ Liability Act; the refusal to adopt scheduled 
losses; the requirement of negligence on the part of the railroad or by 
an employee as a basis for liability; leads to the conclusion that the 
Federal Employers’ Liability Act is not a workmens' compensation act. 

ty . In short, the workmens' compensation cases offer | 


little comfort to the respondent's view of the Federal 
Employers’ Liability Act.” Urie, supra, (pp. 185-6) 


CONCLUSION 


In conclusion, the appellant respectfully submits that the crucial 
issue in determining this appeal is whether or not his false arrest and 
imprisonment is considered an injury under the Federal Employers’ 
Liability Act. 


This question should be answered in the affirmative in view of 
legislative history of the Federal Employers’ Liability Act and the 
recent decisions on this point. The appellant further contends that the 
use of the word injury in the Act is not limited to mere physical injury. 


The statutory language is as broad as could be worded and was 
intended to cover any injury to the employee of a railroad engaged in 


interstate commerce, including injury resulting from false arrest and 


imprisonment. 
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It is, therefore, respectfully requested that the Judgment appealed 
from be reversed and that the complaint against the Atlantic Coast Line 


Railroad Co., dismissed by the District Court, be reinstated with costs. 


Respectfully submitted, 


MARTIN E, GEREL 
LEE C. ASHCRAFT 


410 Albee Building 
Washington 5, D. C. 


Attorneys for Appellant 


Complaint for False Arrest and Imprisonment 
Filed November 9, 1960 . a 


Motion to Dismiss Bill of Complaint, 
Filed November 28, 1960 


Opposition to Motion to Dismiss, 
Filed December 29, 1960 


Order Granting Motion to Dismiss, 
Filed February 3, 1961 


Notice of Appeal, Filed February 15, 1961 


JOINT APPENDIX 


[ Filed November 9, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


JOHN SLAUGHTER 
1927 - 13th Street, N.W. 
Washington, D. C., 


Plaintiff, 
Vv. 


ATLANTIC COASTLINE RAILROAD CO. 

(a body corporate) 2 CASE NO. 3738-60 
1000 Connecticut Avenue, N.W. 
Washington, D. C. 


Serve: Thomas Fuller 
Suite 715 
1000 Conn. Ave., N.W. 
Washington, D. C., 


Defendant. 


COMPLAINT FOR FALSE ARREST AND IMPRISONMENT 


1. Jurisdiction of this Court is founded upon the Federal 
Employers’ Liability Act, 45 U.S.C.A. 51 et seq. 

2. The defendant, Atlantic Coastline Railroad, was an interstate 
carrier and the plaintiff on August 7, 1959, the date of his alleged false 
arrest and imprisonment, was an employee. of the defendant, engaged 
in activities pertaining to or furthering the defendant's interstate 
commerce. | 

3. On the aforesaid date, the defendant owed to the plaintiff the 
duty to refrain from any act of negligence which would cause him 
injury. Notwithstanding this duty, the defendant unlawfully, maliciously, 
recklessly, and wantonly and with intent to injure the plaintiff, by force 

_ caused him to be assaulted, falsely arrested and imprisoned over night. 
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4. Onor about 5:30 p.m. on August 7, 1959, the plaintiff reported 
for work as a dining car waiter for the defendant. After having served 
several passengers, the plaintiff was relieved of his duties by defendant's 
inspector. The plaintiff was advised to retire to his berth which he did. 
Thereafter, the defendant's inspector did cause a wire to be sent ahead 
to the police of Jessup, Georgia, through which the train was to pass, 
that plaintiff should be arrested and removed from the train. At Jessup, 
the train was stopped for the sole purpose of effecting the unlawful arrest 
and detention of the plaintiff who was turned over to the police by the 
inspector. Plaintiff was forcibly and without just or probable cause, 
assaulted and against his will and consent, taken to the police station 
and unlawfully detained overnight. As a result, said plaintiff was subject 
to the worst type of injustice, suffered the loss of his freedom, and put 
in fear of his safety. 

5. Plaintiff's assault, arrest, detention and the restraint of his 
liberty by the defendant railroad, as aforesaid, was without right or 
authority and without reasonable cause and against the will of this plain- 
tiff; each and every act, conduct, accusation and charge of the defendant 
railroad, alleged herein, was by and through the defendant's inspector, 
who at all times herein mentioned had full and complete authority from 
the defendant to carry out the prescribed duties of a Dining Car Inspector, 
and at all such times, he was acting within the scope of his authority from 
the defendant in causing the false arrest and imprisonment of the plaintiff. 


Moreover, each and every act, conduct, statement and accusation as afore- 


said was done or made wrongfully, unlawfully, and maliciously with the 
intent to injure the plaintiff and with the intent on the part of defendant 


railroad to cause plaintiff to be restrained, deprived of his liberty, and 
to be imprisoned and forcibly held and kept a prisoner without right and 
authority and without reasonable cause and against his will. 

6. The plaintiff asserts that he was neither intoxicated nor dis- 
orderly, but states that his assault, arrest, detaining and false imprison- 
ment were wantonly, willfully and maliciously accomplished by the 
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defendant in utter disregard of the established practice and procedure 


governing the handling of allegedly intoxicated or disorderly dining car 
employees, and that these acts breached a duty owed to him; the practice 
and procedure aforedescribed provide that the accused employee be 
restricted to his berth in the dormitory car and that the railroad's 
special agent would be notified and further that the employee would be 
permitted to remain on the train until he reached the point of entraining. 
7. By reason of the acts and conduct of the defendant as herein- 
above alleged, the plaintiff was caused to suffer and did suffer great 
humiliation and embarrassment, injury to his peace, happiness and 
feelings, was thereby greatly damaged in his reputation, suffered mental 
anguish and loss of earnings, and was put in fear of his safety. 
WHEREFORE, the plaintiff demands judgment against the defendant 
in the sum of TWENTY-FIVE THOUSAND DOLLARS ($25,000) as com- 
pensatory damages and an additional FIFTY THOUSAND DOLLARS 
($50,000) as exemplary damages, plus costs. : 
ASHCRAFT and GEREL 
By: /s/ Martin E. Gerel 
/s/ Joseph H. Koonz, Ir. 


410 Albee Building 
Washington 5, D.'C. 


Attorneys for Plaintiff 


Jury Trial Demanded 


[ Filed November 28, 1960] 
MOTION TO DISMISS BILL OF COMPLAINT 
Comes now Atlantic Coast Line Railroad Company, defendant named 
above, by its attorney and moves to dismiss the Bill of Complaint herein 
upon the ground it fails to state a cause of action under the Federal Em- 


ployers Liability Act. 
/s/ Robert R. Faulkner 
[ Certificate of Service] Attorney for Defendant, 
* * * 


[ Filed December 29, 1960] 
OPPOSITION TO MOTION TO DISMISS 
Comes now the plaintiff, John Slaughter, by his attorney, Martin 
E. Gerel, and m this Court to sustain his Complaint for False 
Arrest and Imp.sonment, said cause of action arising under the 
Federal Employers’ Liability Act, and to overrule defendant's Motion 
to Dismiss. 


/s/ Martin E. Gerel 
410 Albee Building 
Washington 5, D. C. 
[ Certificate of Service] Attorney for Plaintiff 


- 


| Filed February 3, 1961] 
ORDER 

This matter comes before the Court on the Defendant's Motion to 
Dismiss. Upon consideration of the pleadings, the record, the memoranda 
on file in support of and in opposition to the motion, and other papers on 
file, it is this 3rd day of February, 1961, 

ORDERED, that the motion to dismiss be, and the same hereby 
is, granted. 

/s/ Leonard P. Walsh, Judge 

[ Certificate of Service] 


[ Filed February 15, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 15th day of February, 1961, that John 

Slaughter hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 3rd 
day of February, 1961, in favor of Atlantic Coast Line Railroad Co. 

ASHCRAFT and GEREL 

/s/ Joseph H. Koonz, Jr. 

* * * 


[ Certificate of Service] 
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Atuantic Coast Live Ramzoan Company, 
Appellee. 


Appeal from the United States District Court 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 


This is a suit to recover damages for “false arrest and 
false imprisonment,” brought under the Federal Employ- 
ers’ Liability Act.* Appellant alleged that 


*In an earlier action at common law, the lower court sustained 
appellee’s Motion to Dismiss upon the ground that suit was filed 
more than one year after the alleged cause of action accrued and 
hence was barred by Sec. 12-201 of the D.C. Code. See Universal 
Air Line v. Eastern Air Lines, 88 U.S.A.D.C. 219, 222, 188 F.2d 
998, 996; Kaplan v. Manhattan Life Ins. Co. of N.Y., 71 U.S.A. 
D.C. 250, 109 F.2d 463. 


(1) 


la 


“Qn or about 5:30 p.m., on August 7, 1959, the plain- 
tiff reported for work as a dining car waiter for the 
defendant * * At Jessup, the train was stopped for 
the sole purpose of effecting the unlawful arrest and 
detention of the plaintiff who was turned over to the 
Police by the Inspector. Plaintiff was forcibly and 
without just and probable cause assaulted and against 
his will and consent, taken to the Police Station and 
unlawfully detained overnight.” (Para. 4, Joint Ap- 
pendix, p. 2) 
Appellee moved to dismiss upon the ground that the 
complaint failed to state a cause of action ur‘er the Act. 
The motion was granted and this appeal ensued. 


STATUTE INVOLVED 


The statute involved is the Federal Employers’ Lia- 
bility Act. (45 USCA 51-60) ‘The pertinent sections of 
the Act, except Section 51, are set out at page 15 of the 


appendix to this brief. At page 3 of Appellant’s brief 
appears what purports to be a copy of Section 51. How- 
ever the quotation is not accurate. This section reads as 
follows: 


“Bvery common carrier by railroad while engaging 
jn commerce between any of the several States or 
Territories, or between any of the States and Terri- 
tories, or between the District of Columbia and any 
of the States or Territories, or between the District 
of Columbia or any of the States or Territories and 
any foreign nation or nations, shall be liable in dam- 
ages to any person suffering injury while he is em- 
ployed by such carrier in such commerce or, in case 
of the death of such employee, to his or her personal 
representative, for the benefit of the surviving widow 
or husband and children of such employee; and, if 
none, then of such employee’s parents; and, if none, 
then of the next of kin dependent upon such employee, 
for such injury or death resulting in whole or in part 
from the negligence of any of the officers, agents, or 
employees of such carrier, or by reason of any defect 
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or insufficiency, due to its negligence, in its cars, en- 
gines, appliances, machinery, track, roadbed, works, 
boats, wharves, or other equipment. 


“Any employee of a carrier, any part of whose 
duties as such employee shall be the furtherance of 
interstate or foreign commerce; or shall, in any way 
directly or closely and substantially, affect such com- 
merce as above set forth shall, for the purposes of 
this chapter, be considered as being employed by 
such carrier in such commerce and shall be considered 
as entitled to the benefits of this chapter. Apr. 22, 
1908, ¢. 149, Sec. 1, 35 Stat. 65; Aug. 11, 1939, ¢. 685, 
Sec. 1, 53 Stat. 1404.” 


SUMMARY OF ARGUMENT 


1. Section 51 provides that every carrier by railroad 
engaging in interstate commerce “shall be liable in dam- 
ages to any person suffering injury while he is employed 


by such carrier in such commerce * * for such injury or 
death resulting in whole or in part from the negligence 
of any * * employees of such carrier, or by reason of 
any defect or insufficiency, due to its negligence” im its 
railroad equipment, roadbed and track. Ante p. 2. 


2. Prior to the enactment of the Federal Employers’ 
Liability Act in 1908, the law governing the liability of 
a railroad company engaged in interstate commerce to 
its employees for personal injuries while employed in 
such commerce depended upon the statutes and decisions 
of the State in which the accident occurred. New York 
Central R. Co. v. White, 243 U.S. 188, Post p. 7 Rob- 
erts, App. p. 19. 


3. In some States the fellow servant doctrine was in 
force but in others it had been abolished by statute or 
jadicial rulings. In some jurisdictions contributory negli- 
gence was a bar to suit, while in others the employee’s 
negligence contributing to the injury merely reduced the 
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damages. In some States, assumption of risk was @ 
defense, while in others it had been partially abolished 
by statute or weakened by judicial decision. Roberts, 
supra. 


4. While the Act was under consideration, Congress 
had before it the legislation of all the Nations of Conti- 
nental Europe, Great Britain and its Dominions, and the 
several States of the Nation dealing with methods of 
compensation for accidental injury or death. Griffith, 
Post, p. 8. 


5. “The law was enacted because Congress was dis- 
satisfied with the common-law duty of the master to his 
servant. The statute supplants that duty with a far more 
drastic duty of paying damages for injury or death at 
work due in whole or in part to the employer’s negli- 
gence.” Rogers v. Mo. Pac. R., 352 U.S. 500, 507. Post, 
p. 9. 


6. “This statute, an avowed departure from the rules 
of common law, * * was a response to the special needs 
of railroad workers who are daily exposed to the risks 
qnherent to railroad work and are helpless to provide 
adequately for their own safety.” Sinkler v. Mo. Pac. R., 
356 U.S. 326, 329, Post p. 9. 


7. The legislative history shows (a) the House Com- 
mittee said the act was intended to abolish “the strict 
common-law rule of liability which bars a recovery for 
personal injury or death of the employee occasioned by 
the negligence of a fellow servant.” House Report 2031, 
60th Cong., 1st Sess., Post p. 8. (b) the Senate Com- 
mittee said it was designed to achieve the broad purpose 
of promoting “the welfare of both employer and em- 
ployee, by adjusting the losses and injuries inseparable 
from industry and commerce to the strength of those who 
in the nature of the case ought to share the burden.” 


4 


S. Rept. 460, 60th Cong., 1st Sess. Sinkler v. Mo. Pac. 
B.R. Co., supra. 


8. By the Act “Congress took possession of the field 
of employers’ liability to employees in interstate trans- 
portation by rail and all State laws upon that subject were 
superseded. * * The employer is liable for injury or 
death resulting in whole or in part from the negligence 
specified in the Act.” Chicago, Milwaukee & St. P. R. Co., 
v. Coogan, 271 U.S. 472, Post p. 9. 


9. The phrase “any personal injury” followed by the 
phrase “for such injury or death” and similar phrases em- 
ployed in other sections clearly show Congress was con- 
cerned with bodily injury to (or death of) railroad workers 
who are daily exposed to the risks inherent in railroad 
work and are helpless to provide adequately for their own 
safety. This view is confirmed by hundreds of reported 
decisions listed in the law notes following 45 U.S.C.A. 
See. 51-60, and the works of well known authors on the 
Federal Employers’ Liability Act. 


10. The Act, in purpose and effect, is clearly a com- 
pensation act for railroad workers engaged in interstate 
commerce. 


11. The only differences between the Act and other 
workmen’s compensation acts are: 


(a) The word “injury” is not defined as it is in other 
acts (for illustration see Longshoremen and Harbor 
Workers’ Compensation Act, 33 U.S.C.A. 902(2), which is 
the workmen’s compensation law for the District of Colum- 
bia, Title 36-501 D.C. Code). 


(b) The liability of the carrier is restricted to “injury 
or death resulting in whole or in part from the negli- 
gence” of any employee or defect in any of its roadway 
and equipment. 
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(c) Except where the injury is caused by carrier viola- 
tion of any statutes enacted for the safety of the em- 
ployee damages are diminished in proportion to the negli- 
gence attributable to the employee. 


(a) There is no schedule of payments as provided in 
other compensation acts. 


(e) Cases arising under the Act are subject to judicial, 
not administrative, decision. 


12. Over the years, efforts made to amend the act to 
provide the definite benefit of State workmen’s compensa- 
tion laws have met with vigorous opposition from the 
railway labor unions. Miller, Post p. 14, App. p. 20. 


13. “False arrest and false imprisonment” is not an 
“injury” within the meaning of that term is used in the 
FELA. Forgione v. United States, 202 F.(2) 249 ¢.d. 345 
US. 966. 


ARGUMENT 


The Facts 


This is a suit for false arrest and false imprisonment. 
Paragraph 1 of the Bill of Complaint states: 


“Jurisdiction of this Court is founded upon the 
Federal Employers’ Liability Act, 45 U.S.C.A. 51, 
et seq.” 

Appellant alleged that on August 7, 1959, he was a 
dining car employee on one of appellee’s north-bound 
through passenger trains; that when the train reached 
Jessup, Georgia, on complaint of appellee, he was removed 
from the train by the City Police and imprisoned over- 
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night. Appellee moved to dismiss upon the ground that 
the complaint failed to state a cause of action. The mo- 
tion was granted and this appeal ensued. 


Summary of Pertinent Provisions of Federal 
Employers’ Liability Act 


Section 51 of the Act provides that: 


“Every common carrier by railroad while engaging 
in commerce ... shall be liable in damages to any 
person suffering injury while he is employed by such 
carrier in such commerce... for such injury or death 
resulting in whole or in part from the negligence 
of any of the officers, agents, or comployees of such 
earrier, or by reason of any defect or imsufficiency, 
due to its negligence, in its cars, engines, appliances, 
machinery, track, roadbed, works, boats, wharves, or 
other equipment.” (Quotation with emphasis taken 
from U.S. Supreme Court’s opinion in Urie v. Thomp- 
son, 337 U.S. 163-173-4). 

Section 53 provides that “in all actions brought * * for 
personal injuries to an employee, or where such mjuries 
have resulted in his death, the fact that the employee may 
have been guilty of contributory negligence shall not bar a 
recovery * * *. (emphasis supplied) This was a part of 
the 1908 Act. 


Section 54 provides: 


“In any action brought * °* to recover damages 
for injuries to, or the death of, any of its employees, 
such employee shall not be held to have assumed the 
risks of his employment in any case where such injury 
or death resulted in whole or in part from the negli- 
gence of any of the * * employees of such carrier.” 
(emphasis supplied) 


This is part of the 1908 Act as amended in 1939. 


Section 59 provides in part that “any right of action 
given by this chapter fo a person suffering injury shall 
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survive to his or her personal representative, for the bene- 
fit of the surviving widow or husband and children of such 
employee * *.” This is part of the 1908 Act as amended 
in 1910. 


Section 60 provides in part that “any contract, rule, 
regulations or device whatsoever, the purpose, intent, or 
effect of which shall be to prevent employees of any com- 
mon carrier from furnishing voluntarily information to a 
person in interest as to the facts incident to the injury 
or death of any employee, shall be void * *.” (emphasis 
supplied). This is part of the 1908 Act as amended in 
1939. 


History Prior to Enactment of Federal 
Employers’ Liability Act 


The Act was originally passed in 1906 but was declared 
unconstitutional on the ground that it included intrastate 
as well as interstate railroad workers. The Employers’ 
Liability Cases, 207 US. 463. It was reenacted in 1908 


and limited to railroad workers engaged in interstate 
commerce, and its constitutionality was upheld in Second 
Employers’ Liability Cases, 223 U.S. 1. 


Prior to the enactment of the 1908 Act, the law govern- 
ing the liability of railroad companies engaged in inter- 
state commerce to its employees for personal injuries 
while employed in such commerce, depended upon the stat- 
utes and decisions of the States in which the accident 
occurred. New York Central R. Co. v. White, supra; 
Roberts, Federal Liability of Carriers, 1929, App. 19. In 
some States, the fellow servant doctrine was in force but 
in others it had been abolished by statute or judicial 
rulings. In some jurisdictions contributory negligence was 
2 bar to suit, while in others, the employee’s negligence 
contributing to the injury merely reduced the damages. 
In some States assumption of risk was a defense, while 
in others it had been partially abolished by statute or 
weakened by judicial decision. Roberts, swpra. While 
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the Act was under consideration, Congress had before it 
the legislation of all the Nations of Continental Europe, 
Great Britain and its Dominions, and the several States 
of the Nation dealing with methods of compensation for 
accidental injury and death. Melvin L. Griffith, “Vindica- 
tion of a National Public Policy under the FELA” 18 Law 
and Contemporary Problems, p. 160, 183-4. 


Legislative History 


In reporting out the bill, the House Committee (Report 
No. 1386, April 4, 1908, accompanying H.R. 2031, 60th 
Cong., 1st Sess.) said: 


“The purpose of this bill is to change the common 
law liability of employers of labor in this line of 
ecommerce for personal injuries received by employees 
in the service. It abolishes the strict common law 
rule of liability which bars a recovery for personal 
injury or death of an employee occasioned by the 
negligence of a fellow servant. It also relaxes the 
common law rule which makes contributory negligence 
a defense to claims for such injuries. It permits a 
recovery by the employee for an injury caused by the 
negligence of a co-employee; nor is such a recovery 
barred even though the injured one contributed by 
his own negligence to the injury. * * 

“Many of the States have already changed the 
common law rule in these particulars, and by this 
bill it is hoped to fix a uniform rule of liability 
throughout the Union with reference to the liability 
of common carriers to their employees.” 

The Senate Committee, in reporting out the bill (S.Rep. 
460, 60th Cong., 1st Sess.) stated that it was designed 
to achieve the broad purpose of promoting “the welfare 
of both employer and employee by adjusting the losses 
and injury inseparable from industry and commerce to 
the strength of those who in the nature of the case ought 
to share the burden.” 
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Judicial History 


The Courts have interpreted the law to carry out the 
purpose of Congress as indicated in the Committee Re- 
ports. In Sinkler v. Missouri Pacific R., 356 US. 326, 
one of the latest cases on the subject, the Supreme Court 
said: 

A, we need not 
ability. This 
of com- 


fety. 
Co., 318 U.S. 54. The cost of human 
scapable expense of railroading, must 
the FELA seeks to adjust 
en the worker and_ the 
carrier. K Dredging Co., 355 US. 
426, 431, 438. The S hich reported 


the Act stated that i the 
broad purpose of promoting ‘the w' 

ployer and employee by. adjusting the losses and in- 
juries inseparable from industry and commerce to the 
strength of those who in the nature of the case ought 
to share the burden.’ S. Rep. No. 460, 60th Cong., 


ist Sess. 3.” 
See also: 


Rogers v. Missouri Pacific R. Co., 352 U.S. 500, 507, 

Urie v. Thompson, Trustee, 337 US. 163, 

Coray v. Southern Pac. Co., 335 U.S. 520, 

Terminal RR Association of St. L. v: Schorb, 151 F.2d 
361, CCA 8, C.D. 326 US. 786, 

Bailey v. Central of Vermont Ry., 319 US. 350, 

Toledo, St. L. & West. Ry. v- Allen, 276 US. 165, 

ES Milwaukee & St. P. RB. v. Coogan, 271 US. 

12, 

Erie R. v. Winfield, 244 U.S. 170, 

Michigan Central RR Co. v. Vreeland, 227 US. 59, 

Second Employers’ Liability Cases, supra, 

Fulgham v. Midland Valley Ry., CC., 167 F. 660, 663. 
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In the Second Employers’ Liability cases, supra, the Su- 
preme Court said: 


“We are not unmindful that that end (to promote 
the safety of employees) was being measurably at- 
tained through the remedial legislation of the several 
States, but that legislation has been far from uniform, 
and it undoubtedly rested with Congress to determine 
whether a national law, operating uniformly in all the 
States upon all carriers by railroad engaged in inter- 
state commerce, would better subserve the needs of 
that commerce. * *” (p. 51) 


Treatises on Federal Employers’ Liability Act 


There have been a number of books written on the 
Federal Employers’ Liability Act and excerpts have been 
inserted in the Appendix of this brief, p. 17. 


The Word “Injury” as Used in the Act 
Means Bodily Injury 


The word “injury” is not defined by the Act. Most of 
the State Workmen’s compensation laws do define the 
word “injury” in detail. 

Nevertheless, the language of Sec. 51 and succeeding 
sections leaves no doubt that in enacting the law, Congress 
was concerned with bodily injuries or death resulting 
therefrom. With other words of connotation, Sec. 51 
refers “to any person suffering injury”; “in case of death” 


1To illustrate, the Longshoremen’s and Harbor Workers’ Com- 
pensation Act (33 U.S.C. 901, et seq.) which is applicable to the 
District of Columbia (D.C. Code, Title 36-501), provides: 

“Sec. 902(a). The term ‘injury’ means accidental injury or 
death arising out of and in the course of employment, and 
such occupational disease or infection as arises naturally out 
of such employment or as naturally or unavoidably results 
from such accidental injury, * * *.” 

In the case of Cadwallader v. Sholl, 89 U.S.C.A. D.C. 285, 196 
F.2d 14, c.d. 343 U.S. 966, this Court held that a recurrence of 
dermatitis was compensable under our local Act. 
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and “for such injury or death”, and the section not only 
makes the carrier liable for injuries resulting from negli- 
gence of an employee but also “by reason of any defect 
or insufficiency due to its negligence” in its equipment 
or track; Sec. 53, relating to “contributory negligence”, 
refers to “personal injuries”; Sec. 54, relating to assump- 
tion of risk, refers to “injuries” “or the death” and 
“violation by such common earrier of any statute enacted 
for the safety of employees”; Sec. 55, relating to exemp- 
tion by contract, refers to “injured employee” and “injary 
or death”; Sec. 59, relating to survival of action of “person 
injured”, refers to “persons suffering injury” and See. 60 
relating to penalties, refers to “injury or death of any 
employee”. The House report refers to “personal in- 
juries”, “personal injuries or death” and the Senate report 
refers to “adjusting losses and injuries inseparable from 
industry and commerce”. 


As pointed out in Sinkler v. Mo. Pac. RB.R., supra, the 
Supreme Court has said the act “was in response to the 
special needs of railroad workers who are daily exposed 
to the risks inherent in railroad work and are helpless 
to provide adequately for their own safety. ** The cost 
of human injury, an inescapable expense of railroading, 
must be borne by someone, and the FELA seeks to adjust 
that expense equitably between the worker and the car- 
rier.” 

The statutory and legislative history is of paramount 
importance in ascertaining the intent of Congress in 
enacting the statute. See cases cited p. 9, supra. 


In Urie v. Thompson, Trustee, 337 U.S. 163, the Su- 
preme Court was ealled upon to interpret the word “in- 
jury” as used in the Act in a case in which a fireman 
of a steam locomotive was forced to cease work because 
of a pulmonary disease diagnosed at that time as sili- 
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cosis, due to continuous inhalation over a long period of 
years of silica dust blown or sucked into the cabs of the 
locomotives on which he had worked, from sanding boxes 
on the locomotives. 


The Court said that the primary question is whether 
the coverage of the Federal Employers’ Liability Act “in- 
cludes injuries in the nature of occupational diseases, such 
as silicosis, or is confined exclusively to injuries mflicted 
by accident.”? (emphasis supplied) The Court quoted 
Sec. 51, italicizing the language italicized above (p. 6) 
The Court then said: 


“The question remains whether silicosis ts an ‘in- 
jury’ within the meaning of that term as used in 
the Federal Employers’ Liability Act. It is a novel 
one for this Court. But we think silicosis is within 
the statute’s coverage when it results from the em- 
ployer’s negligence. Considerations arising from the 
breadth of the statutory language, the Act’s humani- 
tarian purposes, its accepted standard of liberal con- 


struction in order'to accomplish those objects, the 
absence of anything in the legislative history indi- 
eating a congressional intent to require a restricted 
interpretation or expressly to exclude such occupa- 
tional disease, and the tread of existing authorities 
dealing with the question, combine to support this 
conclusion.” (emphasis supplied) (p. 180) 


“oe ° * 


“Tn our view, when the employer’s negligence im- 
airs or destroys an employee’s health by requiring 
im to work under conditions likely to bring about 
such harmful consequences, the injury to the employee 
is just as great when it follows, often inevitably, from 
a earrier’s negligent course pursued over an extended 
period of time as when it comes with the suddenness 


2 Syllabus 1 of the decision reads 
“The coverage of the Federal Employers’ Liability Act 
* * * is not confined to injuries resulting from accidents but 
includes injuries in the nature of occupational diseases, such 
as silicosis.” 
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of lightning. Silicosis is as much ‘injury’ leading in 
time as certainly to permanent disability, as scalding 
from a boiler’s explosion. We do not think the mere 
difference in the time required for different acts of 
negligence to take effect and disclose their harmful, 
disabling consequences would justify excluding the 
one type of injury from the Act’s coverage or that 
such an exclusion would be consistent with its lan- 
guage, purposes, or unvarying standards of construc- 
tion.” (pp. 186-7) 


It is a matter of Congressional record that for many 
years the railroads have been unsuccessfully striving to 
secure an amendment to the Federal Employers’ Liability 
Act to provide a schedule of compensation for injuries to 
or death of their employees engaged in interstate com- 
merce, similar to other workmen’s compensation acts affect- 
ing railroad employees engaged in intra-state commerce, 
and the Longshoremen’s Act, above discussed, but vigorous 
opposition by the railroad unions has successfully pre- 
vented any such legislation.* 


False Arrest and False Imprisonment is not an 
“Injury” under the FELA 


In the light of the above history of the FELA the 
claim of appellant that false arrest and false imprison- 
ment is an “injury” is clearly unwarranted and was 
so held in Forgione v. United States, 202 F.2d 249, (3d C.) 
A seaman sued for false arrest and false imprisonment 
under the Jones Act. In sustaining judgment for defend- 
ant, the Court said: 


“* While the gravamen of a Jones Act suit is 
negligence, it is not the relatively narrow common 
law concept of negligence, but a more liberal one com- 
mensurate with the broad remedial purposes of the 
Federal Employers’ Liability Act and the Jones Act. 


3 Miller, The Quest for a Federal Workmen’s Compensation Act, 
App. 20. 
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* * there is no justification for holding that it is broad 
enough to include false arrest and false imprisonment 
which consist of arrest or restraint without adequate 
legal justification and are utterly unrelated to negli- 
gence. * °” 
Certiorari was denied by the Supreme Court (345 U.S. 
966) 


This ruling applies with equal force to the case at bar. 
CONCLUSION 


It is respectfully submitted that the statutory, legis- 
lative and judicial history of the Federal Employers’ Lia- 
bility Act clearly show that the tort claim “false arrest 
and false imprisonment” is not an “injury” as that term 
is used in the Act; that the lower court was right in grant- 
ing appellee’s motion: to dismiss the bill of complaint; 
and that its ruling should be affirmed by this honorable 
court. 


Respectfully submitted, 


Arnantic Coast Linz Ramroap Company 


By Roserr R. FavtKNER 
Attorney for Appellee, 
940 Shoreham Bldg., 
Washington 5, D.C. 
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APPENDIX 
Pertinent Provisions of Federal Employers’ Liability Act 


UNITED STATES CODE ANNOTATED, Title 45, 
Railroads, 


CHAPTER 2.— 
LIABILITY FOR INJURIES TO EMPLOYEES 


Section 53. Contributory negligence; diminution of 
damages 


In all actions hereafter brought against any such com- 
mon carrier by railroad under or by virtue of any of 
the provisions of this chapter to recover damages for 
personal injuries to an employee, or where such injuries 
have resulted in his death, the fact that the employee may 
have been guilty of contributory negligence shall not bar 
a recovery, but the damages shall be diminished by the 
jury in proportion to the amount of negligence attributa- 
ble to such employee: Provided, That no such employee 
who may be injured or killed shall be held to have been 
guilty of contributory negligence in any case where the 
violation by such common carrier of any statute enacted 
for the safety of employees contributed to the injury or 
death of such employee. (Emp. supp.) 


Section 54. Assumption of risks of employment 


In any action brought against any common carrier un- 
der or by virtue of any of the provisions of this chapter 
to recover damages for injuries to, or the death of, any 
of its employees, such employee shall not be held to have 
assumed the risks of his employment in any case where 
such injury or death resulted in whole or in part from 
the negligence of any of the officers, agents, or employees 
of such carrier; and no employee shall be held to have 

ks of his employment in any case where the 

i f any statute enacted 

for the safety of employees contributed to the injury or 
death of such employee. 
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Section 55. Contract, rule, regulation, or device exempt- 
img from liability; set-off 


Any contract, rule, regulation, or device whatsoever, the 
purpose or intent of which shall be to enable any common 
carrier to exempt itself from any liability created by this 
chapter, shall to that extent be void: Provided, That in 
any action brought against any such common carrier un- 
der or by virtue of any of the provisions of this chapter, 
such common carrier may set off therein any sum it has 
contributed or paid to any insurance, relief benefit, or 
indemnity that may have been paid to the injured employee 
or the person entitled thereto on account of the injury 
or death for which said action was brought. 


Section 56. Actions; limitations; concurrent jurisdiction 
of courts 


No action shall be maintained under this chapter unless 
commenced within three years from the day the cause 
of action accrued. 


Under this chapter an action may be brought in a dis- 
trict court of the United States, in the district of the 
residence of the defendant, or in which the cause of action 
arose, or in which the defendant shall be doing business 
at the time of commencing such action. The jurisdiction 
of the courts of the United States under this chapter shall 
be concurrent with that of the courts of the several States. 


Section 59. Survival of right of action of person injured 


Any right of action given by this chapter to a person 
suffering injury shall survive to his or her personal repre- 
sentatives, for the benefit of the surviving widow or hus- 
band and children of such employee, and, if none, then of 
such employee’s parents; and, if none, then of the next 
of kin dependent upon such employee, but in such cases 
there shall be only one recovery for the same injury. 


Section 60. Penalty for suppression of voluntary infor- 
mation incident to accidents; separability 
clause 


Any contract, rule, regulation, or device whatsoever, the 
purpose, intent, or effect of which shall be to prevent 
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employees of any common carrier from furnishing volun- 
tarily information to a person in interest as to the facts 
incident to the injury or death of any employee shall be 
void, and*** *. 


Excerpts from works of Authors on FELA 


Hanna, in his “The Law of Employee Injuries and 
Workmen’s Compensation” (1954), says: 


“Development of Substitute for Common Law. The 
creation of special rights and liabilities affecting 
only the claim of imjuries sustained by servants m 
their master’s service is a relatively recent develop- 
ment. Not until the early part of the Nineteenth 
Century did the common law of England and America 
begin to evolve special doctrines concerning the sub- 
ject of employers’ liability for industrial injuries. 
Tn the following century, a new system of rights and 
obligations developed as a substitute for the common 
law rules. This system is the principal subject matter 
of this work. 


“England’s Employers’ Liability Act. The public 
reaction against the injustice of the common law de- 
fenses ultimately led to the enactment in both England 
and America of special laws to govern the liability of 
an employer for industrial injuries to his employees 


“The Federal Employers’ Liability Act. In 1906, 
the United States Congress enacted the first federal 
employers’ liability act which was subsequently held 
valid only as to employees of common carriers en- 
gaged in interstate commerce * * The Federal Em- 
ployers’ Liability Act of 1908 was therefore enacted 
to cover employees of common earriers by railroad 
for injuries sustained while engaged in interstate or 
foreign commerce generally. These acts eliminated 
¢he common law defenses of the fellow servant rule, 
assumption of risk by the employee and substituted 
for the defense of contributory negligence the rule of 
comparative negligence. 


“Immediate purpose of workmen’s compensation. 
«* © The purpose of workmen’s compensation is to 
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rehabilitate, not to indemnify, since the concept of 
damages necessarily has to be abandoned along with 
the principle of negligence.” 


In his “Federal Remedies for Employee Injuries” 
(1955), Hanna states: 


“Federal Employers’ Liability Act. This statute 
(1906 Act, 34 S.L. 232) is an exercise of constitutional 
congressional authority to regulate the rights of em- 
ployees and employers engaged in interstate com- 
merce and which provided the employee of common 
carriers with a uniform right of action for megligently 
caused injuries. * * This sweeping act was declared 
unconstitutional on the ground that it attempted to 
regulate not only interstate commerce, but infringed 
on the States’ rights to control intrastate commerce. 
(The Employers’ Liability Cases, 207 U.S. 463). 


“On April 22, 1908, less than four months after 
the previously described act had been declared un- 
constitutional, a second employers’ liability act was 
approved (45 U.S.C.A. 51-59) and this act, with minor 
amendments, is still in effect today. 


“Scope of Second Employers’ Liability Act. The 
second act provides a right of action to employees 
of common carriers by railroad engaged in interstate 
and foreign commerce for injuries sustained while 
both carrier and employees are engaged in such com- 
merce (45-50). Such right of action is for damages 
for injuries or death, resulting in whole or in part 
from the negligence of the carriers’ officers, agents or 
employees, or by reason of any negligently caused 
defect or insufficiency in its property or equipment.” 

Roberts, in his “Federal Liability of Carriers”, (1929), 
says: 

“Prior to the enactment of the Federal Employers’ 
Liability Act of 1908, the law governing the liability 
of railroad companies engaged in interstate commerce 
to its employees for personal injury while employed 
in such commerce depended upon the statutes and 
decisions of the State in which the accident occurred. 


° * * 
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“Congress enacted this statute so that a uniform 
law would apply to those engaged in interstate com- 
merce in all the States and so that certain common law 
rules determining liability might be abolished in order 
to protect the lives and persons of employees by secur- 
ing a more careful selection of employees, closer su- 
pervision of them and a more rigid enforcement of 
their duties.” 


Richey, in his “Federal Employers’ Liability” (1916), 
says: 


“By this act, Congress has undertaken to cover the 
subject of the liability of railroad companies unto 
their employees injured while engaged in interstate 
commerce and to adopt a uniform rule which will 
operate to that end. The purpose of Congress in the 
enactment of this act was the granting of additional 
rights to the servants and the removal of existing 
defenses by the master in actions by injured em- 
ployees against railroad carriers.” 


Levin, in his “Outline of Law Relating to Federal 


Employers’ Liability Act” (1938) says: 


“2_There is no schedule of compensation under the 
Federal Employers’ Liability Act. A plaintiff under 
this Act files an ordinary action of trespass for dam- 
ages. The pleadings and the trial are conducted as in 
ordinary actions at law before a Court and jury and 
if the plaintiff is successful, in making out a case, 
the measure of damages includes pain and suffering, 
medical expenses, loss of earnings and such other 
losses as he may be able to establis at 

Thornton, in “The Federal Employers’ Liability and 
Safety Appliance Acts,” Second Edition, (1912), says: 

“On the floor of the Senate, Senator Doliver thus 
explained the object and purpose of the Act of 1908: 

“First, it modifies the old law of negligence of 
railroad employees. The old law, which took root 
in the United States two generations ago, was to the 
effect that an employee injured by the negligence of 
a fellow workman could not recover, °° °? The 
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proposition was that an employee injured iby the 
negligence of a fellow servant could not recover. 
This bill abolishes that doctrine and gives the em- 
ployee the right to recover for injuries arising from 
the negligence of his fellow workman.” 


Miller, in his Quest for a Federal Workmen’s Compen- 
sation Act (1953) 18 Law and Contemporary Problems, 
says: 


“In 1912, President Taft reported a proposed 
amendment to the law, providing a detailed method of 
compensation for injuries or death. It passed both 
houses but died in conference, apparently due to the 
opposition of the railway labor unions. (p. 191-2) * * 


“Over the years, efforts were made to amend the 
act to provide the definite benefits of various State 
workmen’s compensation acts but such efforts were 
vigorously opposed by the railway labor unions. (pp. 
192, 198-9, 204). 


“In 1935, Senator Wagner introduced a bill and in 
explanation stated: 


‘The inadequacies and evils of the existing 
system of employers’ liability for interstate work- 
ers indicates the necessity for modern legislation 
to meet present-day needs, which will effectually 
and adequately protect all interstate commerce 
carrier employees who are injured in the course 
of their employment.’ ” 


